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Before Porter, Craib and Shank, Menbers.
DECI SI ON

PORTER, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on exceptions filed by the Lake
El si nore Schodl District (Dstrict) to the proposed deci sion,
attached hereto, of a PERB adm nistrative |law judge (ALJ). The
ALJ found that the District violated section 3543.5, subdivision
(c) and, derivatively, subdivisions (a) and (b) of the

Educati onal Enpl oyment Rel ations Act (EERA).?

'EERA is codified at Governnent Code section 3540 et seq.
Unl ess otherwi se indicated, all statutory references herein are
to the Governnent Code.

Section 3543.5 provides, in pertinent part, as foll ows:

It shall be unlawful for a public school
enpl oyer to:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
tointerfere with, restrain, or coerce



FACTUAL SUMVARY

The charge in the instant case was filed by the El sinore
Val | ey Education Association (EVEA or Chérging Party)
on March 3, 1986. It alleged that the District violated
subdi vision (c) of EERA section 3543.5 by failing to give EVEA
notice and the opportunity to bargain the negotiable effects of
the District's nonnegoti able decision to reduce the hours of.

i nstructional aides.

The background of this case is as follows. The District is
conprised of five elenentary (K-6) schools: WIdomar, Hayman,
Machado, Elsinore and Butterfield. WIdomar and Hayman school s
are |located at the sane site.

The School |nprovenent Project (SIP), a programin existence
at all five schools within the District, is a state
categorically-funded program designed to provide educational
assi stance to students in the subject areas of reading,

mat hematics and | anguage arts. (Ed. Code, sec. 52000.) The

- «~Educati on-Code nmandates the establishnent of school site councils

whi ch are responsible for devel oping plans for the use of SIP

funds. It is conposed of each school site's principal,

enpl oyees because of their exercise of rights
guaranteed by this chapter.

(b) Deny to enployee organi zations rights guaranteed
to them by this chapter

(c) Refuse or fail to neet and negotiate in
good faith wth an exclusive representative.



certificated and classified representatives, as well as students
and parents. (Ed. Code, sec. 52012 et seq.) The school
i nprovenent plans for each school site are devel oped by the site
councils consistent with the District's general guidelines for
adoption by the District's board of trustees upon the
recomendati ons of the site councils. (Ed. Code, sec. 52034.)
The record showed that SIP aides perforned a variety of
t asks. In addition to nonitoring students after a teacher-
directed | esson, they provided students with one-on-one help
with assignments. On sone occasions, while a teacher worked with
one reading group, the aide would work with others to reinforce
a | esson.
The SIP instructional aides also perforned a |arge nunber of
. tasks which were not directly related to instructing students.
For exanple, the aides assenbl ed make-up work for absent
students, corrected papers and recorded grades, supervised

children during the physical education period and perforned

*...preschool yard duty, and.admnistered mnor first aid to

students. They al so tel ephoned parents and schedul ed
conferences, maintained classroombulletin boards, prepared
art projects and cleaned up after sanme, procured educational
supplies, and xeroxed material s.

The SIP operates on a three-year cycle which comenced in
the 1982-83 school year. During the summer of 1985, there was
a surge of growmh in the District's student popul ation.

Specifically, between the 1984-85 and 1985-86 school years,
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~enrollnment in the District increased by 13 percent, with 65
percent of that increase occurring at the K-3 grade |evels. The
nunber of certificated staff was accordingly enlarged in order to
~accommodat e the new students.

During the spring of 1985, the school site councils
requested the following increases in the nunber of instructional

ai des for school year 1985-86:

SIP Ai des SIP Aides'Requested
Site Counci | 1984- 85 1985- 86
El si nore 8 9
Machado 10 14
Butterfield 14 16
W | domar / Hayman 14 15
Tot al 46 54

The District's coordinator of projects, LaVerne Carl son,
wor ki ng under the supervision of Director of Personnel Keith
McCarthy, reviewed the site councils' requests for additional
aides. Carlson projected the estimated cost of the 1985-86 site
pl ans and concluded that the projected funds fromthe state for
the SIP would be insufficient. For purposes of conputing the
| evel of SIP funding for each district, the state uses the
previous year's student count. The state, therefore, distributed
to the District SIP nonies for school year 1985-86 based upon the
student popul ation count of 1984-85. The state SIP funds for
school year 1985-86 were sufficient to fund the increase in the
nunmber of SIP instructional aides from46 to 50. However, due to
the substantial growh in student popul ation between school years

| 1984-85and 1985-86,'the'state fundi ng was.inSuffiCient to hire



enough SIP aides in 1985-86 so that all teachers could receive
the sane |evel of aide tine they received the previous year.
Further, despite the shortfall in the state SIP funds, the
District adhered to its practice of not using its general funds
to supplenent the state SIP funds.

On August 2, 1985, Carlson submtted a report to McCarthy
cont ai ning her recommendations for the nunber of SIP aides to be
utilized for school year 1985-86. She recomrended for El sinore
to have seven three-hour instructional aides, and for Machado to
have twelve. For Butterfield and WI domar/Hayman schools, it was
recommended for the nunber of SIP aides to be increased to the
| evel requested by the site councils (16 and 15 aides
respectively). Thus, there was a net increase of four SIP aides
in the District for school year 1985-86.

Wil e sone of the teachers benefited fromthe
i mpl ement ati on? of Carlson's recomendations, nost teachers

experienced no reduction in aide tine in 1985-86. A few teachers

--» at each school, however, had their SIP aide tinme reduced, which

led to the filing of the instant unfair. The record can be
summari zed as foll ows: For El sinore, out of a total of fifteen

teachers, two had increased aide tinme; ten teachers experienced

“The site pl ans for school year 1985-86 were accepted by the
board in June 1985. (Once accepted, the board still retained the
latitude to nodify themup until Novenber 1985, based upon the
SIP funding available fromthe state. The record showed that the
board del egated its authority to nodify the plans to Director of
Personnel Keith McCarthy, who, in turn, accepted the

“recomendat i ons of -his ‘subordi nate LaVerne Carl son.



no change in aide tine conpared to 1984-85; and three teachers,
Judith Aval l one, Jalyne Leonhart and Tracy Scarborough, had their
aide time elimnated fromthe previous year's level of three
hours.

At Machado School, out of a total of 21 teachers, 5 teachers
- filled new positions for school year 1985-86, and, thus, no
conparative data regarding the previous year's aide tinme could
be obtained. O the teachers returning, two had their aide tine
i ncreased; ten teachers experienced no change in the nunber of
ai de hours as between 1984-85 and 1985-86; and four teachers,
Frances Easter, Shirley Hunt, Suzanne More and Lynn Stuck, had
"their aide tinme reduced fromthree hours in 1984-85 to one hour

thirty mnutes in 1985-86.

At Butterfield, 12 teachers filled new positions in the
District in the 1985-86 school year. O the returning teachers,
six had their aide tine increased, and two teachers experienced
no change in aide tine. Two teachers experienced a decrease in
‘raide tinme; Beverly Daniel had her aide tinme reduced fromthree
hours in 1984-85 to one hour in 1985-86, while Nancy Spohn had
her aide tine elimnated after having received three hours of
aide tine the previous year.

Wth respect to WIldomar, six teachers had their aide tine
i ncreased; two teachers did not experience any change in aide
hours; and two teachers experienced decreases. In 1984-85,
Sandra Barnes had one hour fifty mnutes of SIP aide tine. From

- Sept enber 1985 to January 1986,'she recei ved forty-five m nutes,



and for the rest of the school year, received one hour twenty
m nutes. Charisse Fitzgerald had her aide tine reduced from one
hour fifteen mnutes to one hour.

At Hayman, five teachers had their aide tinme increased; four
teachers experienced no change; and two teachers had their aide
tinme reduced. Lori Singelyn had her aide tine reduced from
approximately two hours in 1984-85, to one hour thirty-five
mnutes in 1985-86. Lisa Maloney had her aide tine reduced from
three hours to one hour thirty mnutes for the latter half of
school year 1985-86.

| npact of Reductions on Teachers

Four teachers testified as to the inpact on their day caused
by a reduction in SIP aide tinme. Before her aide tine was
-reduced, Jalyne Leonhart descri bed her wor kweek as constituting
approxi mately 47 hours per week: eight hours fifteen m nutes
per day, plus about five hours of work at hone each week. In

1985-86, Senate Bill (SB) 813 necessitated an increase in the

~..instructional day by thirty mnutes, a matter not directly at

issue in this case. This, coupled with her elimnation of
instructional aide time, required that she spend approxi mately 53

hours® per week at school. Leonhart testified that the primary

31t should be noted that Leonhart's testinony equivocated
concerning the anount of the increase. On one of EVEA' s
exhibits, she indicated that the 1985-86 decrease in
i nstructional aide hours was the cause of her workweek increasing
by at |east 15 hours. However, at the hearing she testified, at
“one point,"'  that her-workweek was- i ncreased by six .hours. At
.another point in her testinony, she indicated that the increase
amounted to ten hours. (See p. 11, infra.)
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reason why the elimnation of SIP aide tine contributed to an

. increase in her workday was because she no |onger had the

assistance of a SIP aide in paper correcting, helping the
children with seat work, calling parents, and performng first
ai d. In 1985-86, Leonhart personally had to acconplish éuch
tasks which, in turn, she testified, inpinged upon her tine
avai |l abl e when she was not required to instruct students.

Nancy Spohn, a teacher at Butterfield, also testified to an
i npact on her instructional day caused by a decrease in SIP aide
time. At the beginning of the 1984-85 school year, Spohn had
‘three hours of SIP aide tine. This was reduced to two hours ten
- mnutes sonetine between January and March 1985. She had no SIP
aide tinme in school year 1985-86. As to inpact on her workday
caused by the elimnation of aide tinme, Spohn testified that in
1984- 85, she took approximately 45 ninutes each day for |unch.
The contract entitles each teacher to 30 mnutes. After the
elimnation of aide time, Spohn worked through her |unch hour and
- ate. at her desk. Spohn testified further, that she had to use
planning time for doing things that her aide normally did, such
as cleaning up after art projects and photocopying materi al s. In
addi ti on, Spohn had to assune ten mnutes per day instructing
physi cal educati on when she nornmally had a break. In all, she
estimates that her workweek is approximately five hours |onger

as a result of not having a SIP aide.

Anot her witness, Fran Easter, had her aide tine reduced from

three hours per day in 1984-85, to one hour thirty mnutes in



1985-86. As to an inpact on her working day, she testified that,
by losing the assistance of her instructional aide, Easter now
had to prepare additional seat work, correct nore papers, and
gather and distribute papers to her students for themto take
home. This took her approxinmately five additional hours per
week.

Sue Mbore, a kindergarten teacher, testified that her aide
time was al so reduced fromthree hours in 1984-85, to one hour
thirty mnutes in 1985-86. After the reduction, she had to
~assune the duty of supervising recess for ten to fifteen m nutes,
a task previously perfornmed by her instructional aide. She al so
had to spend nore tinme correcting papers, putting up bulletin
boards, and escorting students to places on canpus. It should be
noted that the record also showed that More was a nentor teacher
in 1985-86, and was not one the previous year. In addition, the
instructional mnutes for kindergarten were increased by fifteen
mnutes in 1985-86. In all, her workweek was increased by
approxi mately five hours in 1985-86.

ALJ's Proposed Deci sion

The ALJ ultimately concluded that the District violated
subdi vision (c) and, derivatively, subdivisions (a) and (b),
of EERA section 3543.5, by permtting the reduction of SIP
instructional aide hours for sone teachers. The ALJ concl uded
that the District, through its acceptance of Keith McCarthy's
recomrendati ons regardi ng the nunber of SIP instructional aide

- hours allocated to teachers for school year 1985-86, reached a



firmdecision to reduce aide tinme, which had the foreseeable

i npact of |engthening the workday of sone teachers. Thus, the
District had the obligation, but failed to give the union notice
and an opportunity to negotiate the "foreseeable inpact" of its
decision. Further, the reduction in aide houfs resulted in not
only potential, but actual effects. |In reaching his conclusion,
the ALJ credited the testinony of teacher w tnesses Leonhart,
Spohn, Easter and Moore that their instructional day was
increased in 1985-86, and that this increase was caused by each
teacher's reduction in aide tine. The ALJ found the latter
result occurred because tasks previously performed by aides now
- had to be perfornmed solely by teachers, often requiring themto
work extra time during the duty day, lunchtinme, after school, at

hone or on weekends.

DI SCUSSI ON

The utilization of SIP funds for school year 1983-84 has
al ready been the subject of an unfair practice charge, which

=culmnated in El sinore Valley Education Association, CTA/ NEA v.

Lake El sinore School District (1987) PERB Deci sion No. 646. In

Lake El sinore, No. 646, the SIP site éouncils at two of the five

~schools, Wldomar and Butterfield, reallocated SIP nonies for the
1983-84 school year in a manner benefiting the entire K-6 student
body, rather than nerely students in K-3, as had been done since

the recent origin (1982-83) of the SIP program The reallocation
of SIP funds necessitated reducing the anmount of funds budgeted

the previous year to pay the salaries of SIP instructional aides
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in sonme K-3 classroons. Accordingly, sone teachers at W/I donmar
.and Butterfield schools had SIP aides in their classroons for
fewer hours as conpared to the previous year.

This Board held that the District did not have the
obligation to provide the exclusive representative of the
certificated unit notice and an opportunity to negotiate the
possi ble effects of the District's nonnegotiable.decision to
reduce the hours of nenbers of the classified bargaining unit.
The Board relied in part on the fact that the Legislature
intended for the SIP aides to be utilized to provide direct

"educational assistance to the students in the subject areas of

" readi ng, mathematics, and | anguage arts. .. ." (Ed Code, sec.

52000.) The record in Lake El sinore, No. 646, showed that, for

the nost part, teachers were aware of this |egislative goal of
SIP. Furthernore, the record was not clear on whether it was the
reduction in SIP aide tine or an entirely different factor which
:caused the increase in preparation tinme to which four teachers
‘testified. OQher factors which m ght have contributed included
t eacher experience, class size, conpetence of individual aides
and learning difficulties of sone students. Inasnmuch as the
reduction in SIP aide tine exerted, at best, an indirect and
specul ative inpact on the workday of teachers, the District

did not violate EERA by failing to give EVEA notice and an
opportunity to negotiate the "effects" of its decision to

reall ocate SIP funds.
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Consistent with Lake El sinore, No. 646, we reverse the ALJ

~and dism ss the conplaint. The |egislation under which SIP was
est abl i shed underscores that the fundanental purpose of it is to
maxi m ze direct instructional assistance to students. For
exanpl e, Education Code section 52000 states, in pertinent part:

The Legislature declares its intent to

encourage inprovenment of California

elementary . . . schools to ensure that al

schools can respond in a tinely and effective
manner to the educational, personal, and

career goals of every pupil. The Legislature
Is commtted to the belief that schools
shoul d:

(b) Assure that pupils achieve proficiency
in mathematics and in the use of the English
| anguage, including reading, witing,
speaki ng and |i stening.

(c) provide pupils opportunities to
devel op skills, know edge, awareness, and
appreciations in a wide variety of other
aspects of the curriculum . '

(d) Assist pupils to devel op esteem of
self and others, personal and soci al
responsibility, critical thinking, and
i ndependent | udgnent.

(e) Provide a range of alternatives in
instructional settings and formats to respond
adequately to the different ways individua

pupils |earn.

The Legi sl ature, by the provisions of this
chapter, intends to support the efforts of
each participating school to inprove
instruction, auxiliary services, school
envi ronnent, and school organization to
neet the needs of pupils at that school.
(Enphasi s added.)
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Further, simlar to the record in the previous.case,
.teachers, in the instant case, were aware of howthe SIP
instructional aide's tine was to be expended. For exanpl e,
Charging Party's chief witness, Jalyne Leonhart, testified that
she understood that the District's policy was to use SIP
instructional aides to provide "as nuch direct services to
students as possible."” Indeed, on January 29, 1986, the parties
menori alized their mutual understanding that SIP aides were to be
primarily utilized to provide direct instructional services to
students, as opposed to perform ng what the ALJ characterized as
"facilitative" tasks which primarily assisted teachers. The

parties' Menorandum OF. Understandi ng reads, in pertinent part:

The nost recent research on "effective
school s" indicates a high ratio of adults
(teachers, instructional aides, and parent

vol unteers) to students. The research al so
shows that there is a high percentage of the
instructional aides tinme spent in direct
contact wwth students. It is agreed that the
primary responsibility of instructional aides
Is to provide direct service to students.

The majority of instructional aides tine
shoul d be spent working directly with
students. (Enphasis added.)

Consistent with our reasoning in Lake El sinore, No. 646, we

find that any reduction in a teacher's workday resulting from an
SIP instructional aide is, at best, a fortuitous side effect. of
a program intended by the Legislature for the sole benefit of
students. Conversely, the extent to which sone teachers were

required, as a result of a reduction in SIP aides' hours, to

"“adopt "a'teaching-style to-acconmbdate one less-.adult..in the room

13



reflects nore upon the professional nature of teaching, rather

-~ than a District-conpelled increase in workl oad. (Lake El sinore,

No. 646, p. 14.)
Furthernore, the testinonial evidence is far from persuasive
regardi ng the anmount of the increase in sonme teachers' workday,
as well as whether or not the 1985-86 reduction in SIP aide hours
was the cause of such an increase. For exanple, the testinony of
Charging Party's chief wtness, Jalyne Leonhart, equivocated as
to the amount her workday was increased. At one point in her
testinony, she indicated that she spent ten nore hours per week
working in 1985-86 as conpared to the previous year. She also
~testified to an increase of six hours. However, when she broke
her work schedule down in 1984-85 and 1985-86, the record is not
persuasive as to such a large increase. For exanple,
Ms. Leonhart testified that, in 1984-85, she would arrive forty-
five mnutes before her students arrived, |eave two hours after
class in the evening, and would then spend approxi mately one hour
. a day wor ki ng.at hbne. In 1985-86, Leonhart testified that she
spent a m ni nrum of one-hour per day working at honme -- the sane
amount of time as in 1984-85. She also testified that she spent
approxi mately sixty-five mnutes at school before her students
arrived, and she did not usually |leave until two hours after the
end of the school day. This amounts to an increase of only
approxi mately two hours per week. The only other increase noted
by Ms. Leonhart in the record is three extra hours she clainmed to

~have put in on weekends in 1985-86. This woul d total only five
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hours per week, not the six and ten she clainmed el sewhere in her
testi nony.

Mor eover, the testinony of Leonhart, as well as that of
ot her teachers, elucidated certain factors other than reductions
in SIP aide tinme which contributed to an increase in sone
teachers' workday. For exanple, SB 813 resulted, for 1985-86, in
the negotiated increase of 15 instructional mnutes per day for
ki ndergarten teachers, and 30 instructional mnutes for all other
teachers in the District. This increase in instructional m nutes

associated with SB 813 additionally resulted in increased

' preparation tinme, which also | engthened sone teachers' workday.

Finally, sone teachers had additional duties in 1985-86 unrel ated
to the loss of aide time which increased their workday, such as
ment or teaching and team teaching.*

In its exceptions to the proposed decision, the D strict
argues that the record before us denonstrates that the changes in
the ratio of aides to teachers were part of a dynamc status quo
.which fluctuated with enroll nent growh, availability of funding,
and shiftihg priorities of the site councils. W agree. EVEA
i ntroduced evidence pertaining to the |evel of aide'funding for

only one year prior to the reduction--1984-85. Instead of a

consistent level of SIP aide tinme anongst teachers within the

‘'t should also be recognized that certain factors existed
whi ch of fset 1985-86 workday increases clained by sone teachers.
Nanely, the record shows that the reduction of .SIP aide tine
commensurately reduced the tine teachers were required to prepare
for and plan the aides' work.
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District, the evidence reveals a fluid and haphazard pattern in

-+~ which even teachers instructing the same grade |level at the same

. school site did not necessarily share a consistent nunber of aide
hours in 1984-85.° The disparities are greater when one conpares
teachers who instruct different grade |levels or who teach at

di fferent school s.

In short, the record does not reveal a consistent anmount of
SIP aide time to which District teachers were entitled by either
contract or past practice. Instead, the process by which SIP
aide tinme was allocated anongst teachers is distinguished only by
its fortuity. W find it inappropriate for the Board to find a
~violation of EERA where the clained inpact is on something --SIP
aide time--which is so fluid and fluctuating as to defy even the
characterization of being a termand condition of enploynent.

W would further reverse the ALJ in his acceptance of
Charging Party's argunent that the District violated EERA by
failing to bargain the potential inpact of a reduction in aide
- “time on teachers' evaluations, tenure and job security. Al though

the ALJ recognized that the record failed to denonstrate actual

*For exanpl e, at Machado, three kindergarten teachers had
three hours of SIP aide tine in 1984-85, but one teacher had
only one hour and thirty mnutes and another had no aide tine.
Concerni ng Machado's first grade teachers, three of them had
three hours of aide tinme for the entire 1984-85 school year, but
one was allotted only one and one-half hours of aide tine for
the latter half of the school year. O the four second-grade
teachers, all had one and one-half hours of aide tinme. O the
three third-grade teachers, one was given three hours, while the

~-other two had only one and one-half hours of aide tine. The

_disparities in aide tine anongst teachers are just as great at
the other school sites.
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i npact, he found a possible future inpact to suffice. |In Frenont

. Union H gh School District (1987) PERB Deci sion No. 651, this

Board refined the test articulated in M. D ablo Unified School

District (1983) PERB Decision No. 373 governing when nmanagenent
is obligated to bargain the in-scope effects of a nonnegotiable

decision (to lay off enployees). Specifically, the M. D ablo

test required the negotiation of those effects which may
rTeasonably be foreseen to exert an adverse inpact on enpl oyees'
wor king conditions. In Frenont, this Board interpreted the

M. Diablo stahdard to attach a bargaining obligation only "to

those immedi ate or prospective effects which are reasonably

. certain.to occur and causally related to the nonnegoti abl e

decision at issue." (Frenont Union HSD, supra, p. 25.) Quite

sinply, this record does not neet the requirenents of the Frenont
test. On the contrary, there was no evi dence showing that a
negative effect on teachers' evaluations, tenure and job security
was reasonably certain to occur.

ORDER

For the foregoing reasons, the unfair practice charge in

Case. No. LA-CE-2349 i s hereby DI SM SSED.

Menbers Craib and Shank joined in this decision.
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STATE OF CALI FORNI A
PUBLI C EMPLOYMENT RELATI ONS BQARD

ELSI NORE VALLEY EDUCATI ON ASSCOCI ATI ON, )
CTA/ NEA, )
) Unfair Practice
Charging Party, ) Case No. LA-CE-2349
V.
g PROPOSED DECI SI ON
LAKE ELSI NORE SCHOOL DI STRI CT, ) (1/28/87)
)
Respondent. 3
Appearances; A. Eugene Huguenin, Jr. Esq. for Elsinore Valley

Educati on Associ ati on, CTA/ NEA; Parham and Associ ates, Inc. by
James C. Whitlock for Lake Elsinore School District

Bef ore Manuel M = Mel goza, Adm nistrative Law Judge.

.  _PROCEDURAL HI STORY

The above-captioned Unfair Practice Charge (Charge) was
filed by the Elsinore Valley Education Association, CTA/ NEA
(Uni on, Association or Charging Party) on March 3, 1986,
al | egi ng that the Lake Elsinore School District (D strict,
Enpl oyer or Respondent) violated Educational Enpl oynent

Rel ations Act ! (EERA or Act) sections 3543.5(a), (b), and (c)

The BERA is codified a Govanmeat Code sections 3540,
et seq. Section 3543.5 states:

It shall be unlawful for a public school
employer to:

(@ Impos= or threaten to impose reprisals
on employees, to discriminate or threaten to
discriminate against employees, or otherwise
to interfere with, restrain, or coerce
employees because of their exercise of
rights guaranteed by this chapter.

This proposed decision has been appealed to the
Board itself and may not be cited as precedent
unless the decision and its rationale have been
adopted by the Board.




by unilaterally reducing the anount of instructional aide

+=assi stance to teachers w thout notice and an opportunity to

bargain over the effects of that action. On March 21, 1986,

t he Public Enploynment Relations Board (PERB or Board) issued a
Conpl ai nt agai nst Respondent incorporating the Charge by
reference. Respondent's Answer to the Conplaint, filed on
April 8, 1986, admtted certain allegations and set forth two
affirmati ve defenses, including that the Charge was untinely
filed.

An informal conference held on May 6, 1986 failed to result
in a settlenent of the underlying issues. A subsequent request
- "by the Charging Party to consolidate this case for hearing with .
Case No. LA-CE-2282, involving the sane parties, was granted on
May 15, 1986.

On May 21, 1986, the Respondent requested that Case No.
LA- CE- 2349 be held in abeyance pending Board resol ution of Case
No. LA-CE-1827, also involving the sane parties. The latter
case involved an alleged unilateral reduction of instructional
ai de services occurring in 1983. The request was denied on
May 28, 1986. Respondent's request to conduct a formal hearing

at the District's offices was granted on the sane date.

(b) Deny to enpl oyee organi zations rights guaranteed
to themby this chapter

(c) Refuse or fail to neet and negotiate in good
“faith-wi th -an exclusive representative.



Pursuant to a Notice of Hearing dated May 28, 1986, a
formal evidentiary hearing was conducted before the undersigned
on July 8 and 9, 1986. On the first day of the hearing, the
parties reached a settlenent of case nunber LA-CE-2282. The
hearing thereafter proceeded only on case nunber LA-CE-2349.

At the conclusion of the hearing, the parties agreed to
submt sinmultaneous post-hearing briefs and sinultaneous
responsive briefs. Pursuant to Charging Party's request, with
t he concurrence of Respondent, the deadline for filing
post-hearing briefs was extended. Opening briefs were filed on
Cct ober 16, 1986. No responsive briefs were filed. The case
was thereafter submtted for proposed decision.

1. EACTS
A. Backaground

The District is a public school enployer within the meaning
of EERA section 3540.1 (k) and the Union is the exclusive
representative of the certificated bargaining unit of District
enpl oyees within the nmeaning of EERA section 3540.1(e). The
District is conprised of elementary schools with pupils in
grades K-6. The District has four school sites, but oper at es
two schools (WIdomar School and Jean Hayman School) at one
site.

Each school has a site council made up of certificated
enpl oyees, classified enployees, parents and nenbers of the
adm nistration. The school site councils make recomendations

to the school board on how to utilize nonies provided to the



District by the State of California' s School | nprovenent
Program (SIP). The school board nay accept the proposed plans
of the site councils or may reject and send them back for

nodi fication. In practice, the site council's spending plans
are scrutinized by, inter alia, the District's coordinator of
projects and the director of personnel, who also nake
recommendations to the school board after reviewing the site
council's spending requests.

The State Departnent of Education will not forward any SIP
nonies to the District unless the school board accepts the site
council's plans. However, after the receipt of those funds,
and until Novenber of each year, there is sone flexibility
al | oned whereby the spending plan may be adjusted.22
B. J1nstructjonal A des

Al t hough the record is not clear as to how long paid
instructional aides have been utilized by the District, they
have been enployed at |east since the beginning of Jalyne
Leonhart's five-year tenure as a teacher. Traditionally, the
District had been unwilling to use its general fund to enploy
the aides. Instead, it insisted that aides be funded only with

: 3 . .
SI P noni es. There were exceptions. For exanple, in sone

°The site council's planning usually occurs in th
of each year and the funds are received for use in th
following fall.

e spring
e

o ®Bi li ngual aides, not in issue herein, are funded with
TS ILEP (Limted English Proficient) nonies. o



cases, the District augnmented its School |nprovenent Program by-
mat ching SIP noneys with its general fund in order to increase
conputer aide services and library aide services. Enployees
hired as "noon-duty aides"” or "playground aides,” paid for by
general fund nonies, were sonetinmes used in the classroons.

The classroom instructional aides perfornmed a variety of
duties incident to, and facilitative of, the direct
instructional program Mich of the aides' work involved snall
group followup instruction. They nonitored students after a
teacher-directed lesson and made sure work was conpleted. In
addition, they provided students one-on-one help with
assignnents. They performed a variety of tasks to reinforce
mat h, reading, witing, and social studies |essons.

Seat work, including science and art projects for a segnent
of the class, was nonitored by the aides while the teacher
instructed another segnent. Many tinmes, as in art projects,
the seat work required the aide to help the young children cut,
staple, paste, and fasten materials. Simlarly, while the
teacher worked with one reading group, the aide would work with
the others to reinforce other current |essons. The aide
prepared his/her own materials for this purpose.

I nstructional aides also prepared nake-up work for children
who were absent and, when the student returned, the aide would
nonitor themto ensure conpletion. Conpleted student work
woul d be conpiled and prepared by the aide for the children to

take honme to their parents, along with whatever other notices



the office wanted to send hone. The aides would al so prepare
"readi ng packets" for reading reinforcement, and help children
individually with that reinforcenent.

An equal Iy val uabl e service provided by the aides was in
record-keeping. This ranged from tedious correction of daily
student work to administering and grading tests and to
recording grades in children's cunul ative files. They also
hel ped teachers fill in data on standardized testing material s.

In order to free tinme so that teachers could prepare for
upcom ng lessons or to tidy the classroom for inmmedi ate use,
the aides often supervised children during their directed
physi cal education period and performed pre-school yard duty.
They also adm nistered mnor first aid to students and/or
wal ked the injured children to the school nurse's office.

A variety of other facilitative tasks were perfonmed by
aides in order to free the teacher to prepare for instruction.
These included tel ephoning parents to schedul e conferences or
to request that parents bring in materials forgotten at hone by
students. Also included was the preparation of art work for
student projects, putting away the art materials at the end of
the art | essons, and cleaning up after the sanme. In
preparation for |essons, they procured educational supplies
fromthe schools' learning specialists. Likew se, the aides
obt ai ned needed materials from supply roons and duplicated

materials to be handed out to students. They perforned



bull etin board work, including pinning up students' conpleted
wor k and changing the board in such a way as to maintain a
“cl assroom envi ronnent conducive to | earning.

C. Aide Service Level in 1984-85*-

The instructional aides in the 1984-85 academ c year were
concentrated in grades K-3. The nunber of instructional aide
hours per teacher varied dependi ng upon the school and the
grade level. For exanmple, at Elsinore School, nobst of the
teachers in the regular programwere provided with three hours
of aide tinme five days per week, regardless of grade level. At
Machado School, the only regular programteachers who had
t hree- hour aides were at the kindergarten level. First, second
and third grade teachers by-and-large were provided with one
and one-half hours per day of aide assistance.

Even with the services of the aides at the 1984-85 |evel,.
the teachers typically spent tinme beyond that which was
contractually required, on-site and at home, to prepare, plan,
and execute their duties as instructors. On isolated
occasions, they would go to school on weekends to catch up on
sone of their duties and/or to work on bulletin boards or

speci al projects.

“The level of aide services provided to teachers previous
to that school year, the subject of an unfair practice
al l egation in Case Nunmber LA-CE-1827, is currently on the PERB
docket on appeal from an Adm nistrative Law Judge
determ nati on adverse to the District.



1. dvin ise to a nge in Level of Aide Service
During that school year, certain events conspired to cause
" a change in the level of -aide services provided per teacher.
" Lake Elsinore District was growwng at a rapid rate. Between
the 1984-85 and 1985-86 school years, its enrollnent increased
by 13% wth 65%of that increase occurring at the K-3 grade

| evels. Fromthe beginning to the end of the 1984-85 schoo
year, the nunber of students grew by about 500. The nunber of
certificated staff was enlarged to provide the required
services. For several reasons, including the District's
continued unwillingness to use its general fund to enpl oy

cl assroom ai des, the nunber of aides was not increased to keep
up with the rapid growth.

During the spring of 1985, each of the school site councils
requested'an increase in the nunber of instructional aides to
be provided for school year 1985-86. Although the record does
not specify the precise date during the 1984-85 school year,
one or nore of the site councils (Butterfield School and
El sinore Elenmentary School) also recommended that the
utilization of aides be re-prioritized. According to Principal
Gordon Keifer, Elsinore wanted the aides placed at the | owest
level (with a cap of three hours) with their use at higher
levels as funding permtted. Accordingly, aide staffing would

start at kindergarten at three hours per class, continue to



first grade, and if the District ran out of noney before it got
to second grade "they'd be out of |[uck."

Jal yne Leonhart, who is a nenber of the site council at
El sinore School, testified that the council did discuss the
i ssue of placing enphasis on aide utilization in grades K-2.
However, she assumed that the actual determ nation of
allocation of aides was made by the admnistration. As will be
noted bel ow, the adm nistration subsequently chose to put these
site council recomendations into force, subject to adjustnents
it saw as necessary during the 1985-86 school year.

The District's coordinator of projects, LaVerne Carl son,
wor ki ng under the supervision of Director of Personnel Keith
McCarthy, reviewed the requests for additional aides of the
site councils. She projected the estimted cost of the
"requested plan and concluded that the available noney from the
SIP would be insufficient to fund the increase. The concl usion
was based in part on the discretionary allocation of over
$38,000 to District overhead for program inplenmentation, rather
than to the purchase of classroom aide tine.5 Thi s anount
equal ed the maxi mum percentage of SIP funds that the state
allowed districts to allocate to overhead.

On August 2, 1985, Carlson subnmitted her report with the

above conclusions to McCarthy. Considering her projections on

McCarthy testified that a three-hour aide cost an
“estimated $4, 200 per year.



the availability of SIP noney and the District's election not
to use its general fund for this purpose, she recommended a
‘reduction in the nunber of aides hired for Elsinore School from
both the requested nunber (9) and the 1984-85 level (8), to
seven three-hour aides. For Butterfield, WIdomar and Hayman
School s, it was recommended that the nunber of aides be
increased to the level requested by the site councils. Wth
respect to Machado School, 12 three-hour aides were
recomrended, an increase of 2 fromthe previous year, and a
decrease of 2 fromthe site council's request. Despite the
nodest overall increase in the total nunber of three-hour
aides, the growth in enrollnent and the increase in the nunber
of classroons nore than offset it, causing the nunber of

t hree- hour aides per teacher to decrease.

The school board nenbers were.apparently aware of the
teachers' desire to maintain the current |evel of aide
services, for they discussed the issue during the sumrer
meetings. According to Sue Moore, a teacher at Machado School,
the board nenbers stated that they felt that the anount of
money the schools were receiving for aides was adequate for
what they considered "aiding" to be, and one board nenber
consistently took the position that aides were a "passe" thing
and not in "vogue."

During the tinme that the site councils were engaged in

devising and submtting their plans and during the tine

10



McCarthy's office was nmaking its analysis and reconmendati ons,
the Union was left out of the process. Although it was
‘foreseeabl e that the reallocation of aides and the failure to
mai ntain the level of aide service at an-even pace with the
enrol I mrent growth would have an effect on teachers' jobs, there
is a lack of evidence that any notice to the Union was given.

D. The 1985-86 School Year

Al t hough sone teachers were told by their principals that
their level of aide service mght be reduced or elimnated
during the spring of 1985, they did not |earn exactly what
woul d happen until the beginning of the next school year,
Septenber 1985. At a pre-school neeting that nonth, for
exanpl e, Sue Moore and her colleagues were informed by their
“principal, Carol Hol nes, how the aides would be allocated at
Machado School.  She told More that instead of -having the
assi stance of an aide for three hours daily as she had enjoyed_,
in 1984-85, an aide would be assigned to her class for only one
and one-half hours per day. She explained that this was
because of the anmount of funds that had been commtted and
because general funds would not be used to "beef up" the
pr ogram

Fran Easter, another teacher at Machado, was al so given a
reduction of aide services fromthree hours per day in 1984-85
to one and one-half hours in 1985-86. Both Easter and Mdore

wer e kindergarten teachers. Although not readily apparent from

11



~-grade) - were each-allocated one. and one-half h

the record, when viewed with testinony that Machado Schoo
added cl asses for kindergarten and first grades, and wi th other
evidence, it appears that a determ nation was nmade that aide
time should be redistributed so that the new teachers would
have sone aide services.®
Many teachers who previously enjoyed the services of
instructional aides lost aide tinme conpletely or had aide
services reduced. For exanple, Jalyne Leonhart, who had a
t hree- hour aide during 1984-85 at Elsinore School, lost all
ai de assistance for 1985-86. Qher teachers at the various
schools who had a three-hour aide in 1984-85 and who |ost all
instructional aide services the follow ng year included Sherri
Smth (Butterfield), Tracy Scarborough (Elsinore), and Nancy
Spohn (Butterfield). Ohers who had a three-hour aide the
”previous year, but had their services reduced to one and
one-hal f hours per day included Lynn Stuck, Sue More and Fran
Easter, all at Machado School .
In Leonhart's case, the principal of Elsinore Schoo
wi t hdrew her aide services sone three weeks after the beginning
of the 1985-86 school year. H's explanation for doing so was
that the school's growmh forced the opening of a new

ki ndergarten class. Wen the new class was opened, Leonhart's

®Respondent's Exhibit D shows that at |east three
teachers who were not there during 1984-85 - Karen Fisher
(ki ndergarten), Lisa Gaf (kindergarten), and Theresa Kent (3rd
ours of aide

time in 1985- 86.
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aide was sent to help the teacher who had been brought in to
i nstruct those pupils.

A few teachers benefited fromthe District's enforcenent of
real |l ocation recommendations of the site councils. In the case
of Butterfield School, where third grade teachers had no aide
service in 1984-85, each received one hour of aide tine the
‘follow ng year. Second grade teachers went from one and
one-half hours of aide tine to two hours. Oher teachers
experienced an increase in aide service, but the increase was
due to an assignnent change rather than a reallocation of aide
resources by the District and its site councils.

1. | npact on _Teachers

Because of the many services traditionally provided by

instructi onal aides, the teachers who faced elimnation or

" reduction of that service were.adversely affected. - The loss of

the service typically neant that tasks previously provided by
the aides now had to be perfornmed solely by the teacher. A
great proportion of those were indispensable and incapabl e of
bei ng perforned during the regular workday. They now had to be
done before the teacher's duty day, during the lunch hour,
after school, at honme, or on weekends.

An exanple of the additional work required due to the |oss
of aide services is the teachers' preparation of "seat work"
for the students. |In situations where the teachers were

working with a group or segnent of the class, other children
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had to be assigned tasks such as reading reinforcenent, science
or art projects. Previously, the aides not only nonitored the
seat work while the teacher was busy, but also did nmuch of its
preparation. Wth the loss of aide time, the teacher had to
prepare nore seat work for the children. Typically, according
to the teachers' testinony, the preparation of seat work had to
be performed outside of the regular instructional day. .This
caused sone teachers, who had already been arriving to work
earlier than required in 1984-85, to cone in yet earlier in the
day, leave later than they had before, and/or to take the work
hone.

The tinme available during the work day to perform
preparati on and other necessary functions was further inpinged
upon by the fact that teachers now had to assune additional
" physi cal eduction-and yard-duty  supervision (pre-school and
m d-day), in the absence of the aides.

Calls to parents now had to be made during tinme the
teachers used to consider breaks. Sonme renmained in their
cl assroonms to eat while sinmultaneously preparing for the next
| esson. Duplication of instructional materials and procurenent
of materials fromthe |earning specialist now had to be done
during these previously-considered break tinmes as well.

The burdensone task of correcting papers, grading them
posting grades, and maintaining current individual student

files was now the sole responsibility of the teacher. Such
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work was required to be acconplished inmediately inasmuch as
the children could not advance to another |esson until one was
conpleted. Since this required nore of the teacher's tinme than
when the aides were assisting, whatever could not be
acconpl i shed during the regular work day had to be done before
or after hours or at hone.

Al though it was not unconmon for teachers to take work home
with themin 1984-85, those who |ost aide service experienced a
mar ked increase in the amount of work they had to perform
there. Sue More's testinony on cross-exani nation regarding
this issue, is typical of the inpact many teachers felt:

Q- Was it your practice in 84-85 to take
wor k hone after school ?

A - Yes.
Q- And did you continue to do that in 85-86?

A - Yes, only I went fromone bag to two
bags.

Not having the sanme |evel of aide service in 1985-86
created nore work for teachers in situations where substitute
teachers had to take a class over during regular teachers'
absence. Since the aide was no longer there to provide a
snmooth transition and to make sure that |essons foll owed
sequentially, the regular teacher had to prepare very detail ed
| esson plans and instructions for the substitutes in advance.
Needl ess to say, that extra preparation inpinged upon other

non-instructional tine.
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Simlarly, clean-up was now |largely done by the teachers.
If things such as art projects cane at the end of the
instructional day, it usually meant that the teacher would be
cleaning after school, further inpinging on other tine.
Compoundi ng this inconvenience were situations wherein a child
was injured when the teacher was busy cleaning up, causing him
or her to attend to the child and |eave the cleaning for a
later tine.

Since the District required that a suitable room
envi ronnment be mai ntai ned, the tasks of upkeep and regul ar
changing of the bulletin boards was now entirely in the hands
of the teachers. That work now had to be perfornmed, usually on
the teachers' own time, including on weekends. Principal
Ki efer acknow edged that he personally observed some increase
in the nunber of _teachers who were.coming in to work.on
weekends.

Jal yne Leonhart testified that she spent at |east 10 nore
hours per week of her own tinme doing work that was brought on
as a direct result of her loss of aide services. This increase
was over and above the tinme she had voluntarily given the
District in 1984-85 in pursuit of her duties. Simlarly, with
respect to Nancy Spohn's kindergarten assignnent, her |oss of
aide services in 1985-86 caused an increase of about one and
one-hal f hours of work per week at home, 30 m nutes per day

during her lunch tinme, and 15 mnutes per day after school.
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Fran Easter's reduction of aide services caused her to
spend approxi mately one hour per day (of her own tine) nore
than in 1984-85. Sue Moore conservatively estimated that the
reduction of aide services caused her to spend -at |east one
nore hour per day than in the previous year. The record
reflects that other teachers who |ost aide services experienced
simlar increased intrusions into their off-duty tinmne. ( See,
e.g., Exhibits 1-10.)

Al t hough the District admnistration urged and encouraged
teachers to recruit and utilize parent volunteers, and despite
teachers' efforts to carry this out, the parent vol unteer
programdid not offset the inpact of the reduction of aides per
teacher. The teachers were able to recruit and obtain the
cooperation of many parents to help with duties incident to the
instructional program But, they were not available in
sufficient quantities, the turnover was high, their attendance
was sporadic, and their own personal schedules nmade it
- inconvenient to rely upon them on an ongoi ng basi s.

The testinony indicated that nost were available for about
two days out of the week and for only a small fraction of the
instructional day when they did attend. Sone vol unteers
personal schedul es enabled themto attend only at a tine when
teachers were in the mddle of a |esson, causing the teacher to
interrupt her instruction in order to brief the parent on what

was being instructed and to give the parent directions.
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Li kew se, sone parents had to depart in the mddle of a |esson
such as art, leaving the teacher with the responsibility of
finishing what the volunteer had started and cl eaning up
afterward. These factors prevented the teachers fromplanning
the instructional day around the volunteers.

O equal inportance was the parents' lack of training and
experience in conparison to the aides. They could not work as
i ndependently of the teacher as the aides could and required
nore orientation and instruction on how to facilitate the
instructional program Partly as a result of this |ack of
training, and also due to parent volunteers' unwllingness or
'inability to discipline children of other parents, the teachers
found thensel ves having to do increased work in the areas of
reinforcenent, nonitoring students for conpletion of work, and
-follom#up for those students who refused to heed the
-vol unteers' instructions.

The parents' role in record-keeping and gradi ng student
work was severely limted. For reasons of confidentiality, the
teachers were unable to assign themthe duties of grading
papers and entering grades in cards that went into each child's
cunul ative folder. For the nost part, the parents' function
was limted to attenpting to work one-on-one with children and
attenpting to have them conplete followup assignnents.

Because of the difficulty involved, parents were not utilized
to perform such functions as retrieving instructional materials

fromthe learning specialists and were not asked to call other
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parents for purposes such as scheduling conferences and
bringing in materials students forgot at hone. Only in one or
two isolated instances were parents able to help teachers
mai ntain and update bulletin boards. |In actuality, the
teachers' time and effort in recruiting, training, and
coordi nating volunteers' activities consuned as much or nore
time than that which was saved by having the vol unteer
service. The benefit to students of nobre one-to-one contact
and the benefit to parents in understanding of their children's
formal education process, however, was sufficient to naintain
the District's desire to continue utilizing parent vol unteers.
There is evidence to indicate that the loss of aide tine
was acconpani ed by another potential inpact on teachers - on
eval uations - even though no actual inpact was shown.
‘Specifically, the District has its-own set of criteria or
"benchmar ks” which it uses to gauge students' progress.
Teachers are evaluated in part on the degree to which their
students have achi eved those benchmarks. MCarthy, also a
former teacher who had experience working with a three-hour
aide and without a three-hour aide, acknow edged that, based on
hi s experience, having an aide would have a tendency to assi st
in the achievenent of the District's benchmarks as conpared

wi th not having an aide.

"The parties' pertinent collective bargaining agreenent
~does not contain .| anguage governing the specific matters at
i ssue herein. -
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1. DILSCUSSI ON
An enployer's unilateral change in terns and conditions of
- enploynent within the scope of representation is, absent a
valid defense, a per se refusal to negotiate pursuant to the
mandat e enunci ated in EERA sections 3543.3 and 3543.5. Pajaro
Valley_Unified School District (1978) PERB Decision No. 51; San

Mat eo County Community _College District (1979) PERB Deci sion

No. 94. Charging Party correctly cites in its brief Qakland
Unified School District (1985) PERB Decision No. 540, et al.,

for the proposition that an enployer has an obligation to give
an exclusive representative notice and an opportunity to
:bargain over the negotiable effects of an otherw se
non- negoti abl e deci si on.

Normal ly, it is wthin mnagenent's sole prerogative to

determ ne the mni num nunber of enployees to be. hired at. each

job site. M. Diablo Unified School D strigct (1983) PERB

Deci sion No. 373. However, when the subject does not nerely

i nvol ve setting the m ni mum nunber of enployees, but is related
to other terns and conditions of enploynent, such as workl oad,
hours, or wages, it is within the scope of representati on and
cannot be altered without notice to the exclusive
representative and an opportunity to bargain. 1lbid.. and State

of California (Departnent of Transportation) (1983) PERB

Deci sion No. 361-S. Staffing ratio of nurses per school and/or

per student is such a subject. M. Diablo, supra. The nethod
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of staffing nmay al so be subject to negotiations prior to a
change if it affects other terns and conditions of enploynent.

State of California, supra. Staffing policies that are ained,

at least in part, at regulating "enployees' workloads"” - the
amount of |abor for which enployees will be contractually
obligated - are also subject to negotiation prior to a change.

Davis Joint Unified School District (1984) PERB Deci sion

No. 393.

Merely because a change in a negotiable subject results
favorably as to sone enpl oyees does not change its unl awf ul
. nature. Indeed, unilateral increases in such things as wages
and benefits have historically been found to be unlawful. See

Morris, The Devel oping_Labor Law, Second edition, Bureau of

National Affairs, Inc. (1983), pp. 563-564; NLRBv. Fitzgerald

MIls (2nd Cir. 1963) 313 F.2d 260  [52 LRRM 2174]; Col son
Equi pnent. Inc. (1981) 257 NLRB No. 15.°8

In the case at hand, the District, through its acceptance
of Keith McCarthy's recommendations delineated in LaVerne
Carl son's nmenorandum of August 2, 1985, reached a firmdecision
on the allocation of instructional aide services to the

teachers. Such a decision had the foreseeable inpact of

8The construction of provisions of the National Labor
Rel ati ons Act as anended, 29 U. S.C. 151, et seq., is useful
guidance in interpreting parallel provisions of the EERA. See
San Di ego Teachers Association v. Superior Court (1979) 12

“Cal.3d 1, 12-13; Firefighters Union v. Gty of Vallejo (1974)
12 Cal .3d 608, 616. _
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| engt heni ng the workday of those teachers who faced a parti al
or total loss of aide services. One could not seriously deny
the fact that during the 1984-85 school year, teachers
typically worked on their own tine to conplete their duties,
even with the previous ratio of aides per teacher. Principa
Kiefer's testinony adds support to this conclusion.

Furthernore, once the District decided to carry out the
aide reallocation plan, it had a duty to give notice and an
opportunity to bargain to the Union regarding those foreseeable

effects. M. Diablo Unified School District (1983) PERB
Deci sion No. 373; Newark Unified School District (1982) PERB

Deci sion No. 225; citing _San Mateo County Conmunity Col |l ege

District, supra, at pp. 14-17. The District failed to neet
this obligation even after the foreseeable effects becane
reality at the beginning of the 1985-86 school year.

The Charging Party established that the aide reallocation .
resulted in a substantial change in enunerated itens within the
scope of representation, nanely, hours of work. It also
resulted, in some cases, in the practical elimnation of break
or rest periods and the duty-free lunch period. In addition
t he wor kl oad which was expected to be done by the teachers
during the instructional day was increased due to the shifting
of responsibilities to the teachers when the aides were

removed. Finally, the reallocation had at |east a potential

affect on the teachers' tenure or job security, inasmuch as it
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made it nore difficult for many enpl oyees to have their

students achieve District performance expectations or
benchmarks. By the above conduct, the Respondent viol ated EERA
" section 3543.5(c) and, derivatively, 3543.5(a) and (b). See
Qakl and Unified School District (1983) PERB Decision No. 367,

at pp. 22 and San_Francisco Comunity College District (1979)

PERB Deci si on No. 105.

During the unfair practice hearing and in its post-hearing
brief, Respondent raised several contentions as its defense.
It posits that, because the site councils were responsible for
recommendi ng the prioritization of aide usage, leading to
adverse effects on sone enpl oyees, the D strict never nade any
decision to reduce aide services per teacher, and cannot be
hel d accountable therefor. It has also asserted that there was
never a change in policy because there was no showing of a
stable status quo fromwhich a change in terms and conditions
of enploynment could be measured. It offered the related
argument that there was no change in 1985-86 because the tota
nunber of instructional aides in the District stayed the sane
or grew slightly. Respondent produced some testinony in
support of contentions that appear to relate to a waiver (by
contract and/or inaction) of the Union's right to bargain.
Finally, although it failed to present evidence at the hearing
on its affirmati ve defense, the District included, in its
Answer to the Conplaint, an allegation that the Charge was not

tinmely filed (EERA section 3541.5(a)).
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The District's first contention is rejected because the
site councils acted as its agents. It is settled law that an
enpl oyer nmay be held responsible for acts of even a
rank-and-file enpl oyee, acting as its agent where: the enpl oyer
instigated, encouraged, ratified, or condoned such activity;
where the enpl oyee had actual or apparent authority to act for
hi s/ her principal; where the enployer held himher out to other
enpl oyees as being "clothed with supervisory authority,” and
where ot her enployees could reasonably believe that he/she was
speaking and acting on behalf of managenent. Morel and

El enentary School District (1982) PERB Decision No. 227 citing

Rexart Col or Chenical Co. (1979) 246 NLRB No. 40 and NLRB v.

Anerican Thread Co. (1953) 204 F.2d 161 [32 LRRM 2044]; Los

Angel es Community College District (1982) PERB Deci sion No.

252; and Anerace Corporation. Esna Division (1976) 225 NLRB No.

159, at pp. 1096.

The site councils, conposed of adm nistrators,
rank-and-file enpl oyees, and segnents of the community,
recommended plans for school inprovenent and spending of SIP
noneys. The District's school board is not bound to accept
t hose plans and recommendati ons and may send them back to the
councils for nodification. Wthout school board approval, the
site council's recomendations are meani ngl ess and cannot be
i mpl enented. No SIP funds can be expended w t hout board

approval . Although not bound to accept the site council's
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recommendations, Principal Kiefer testified that the District's
policy is to leave the decision on howto prioritize aide
~-resources entirely to school site councils. MCarthy testified
that, with respect to the reduction in the ratio of aides to
teachers, the site councils reconmended realignnent and the
District "put the recommendation into force." By these acts,
the District authorized the councils to act on its behalf. To
this degree the District cannot disclaimresponsibility for its
decision to defer entirely to the councils.

Not wi t hst andi ng whether the site councils are legally
"agents" of the District, evidence abounds fromwhich to
conclude that the change in teachers' hours resulting fromthe
reduction of aide services was directly connected to District
action and, in a sense, its failure to act. 1In addition to the
fact that the District is not bound by site counci
recormmendations, it is also not required to fund aides
exclusively with SIP noney. |Indeed, in the 1986-87 school
year, the District has undertaken to fund its aides with only
30% fromSIP funds, 10%fromits general funds, and the
remai nder from state lottery revenues.

Secondly, MCarthy's testinony indicated that the
adm ni stration has a great deal of discretion in shifting SIP
budget figures before and after their subm ssion to the state.
It is within its discretion, for exanple, to determ ne what

amount to allocate to overhead. Additionally, once SIP funds
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are received, the admnistrators allocate the anbunts as they
see fit, attenpting to approximte the recomrendati ons of the
site councils, but not strictly bound by them Even within the
school sites, the principals have discretion over aide

all ocation, as exenplified by the case of Elsinore School,
wherein Principal Kiefer decided to take away aide services
from one teacher weeks after the beginning of the school year
in order to provide sone aide service to newy-hired teachers
covering additional classes opened because of enroll nent

i ncreases.

The District's related assertion that changes in teachers’
hours (in 1985-86) did not result fromany "District" decision
does not support a conclusion that it did not violate the
EERA. An enployer's decision not to act can result in adverse

“consequences to its enployees' hours or working conditions just
as surely as can a decision to act affirmatively. See, e.g., .

San _Joaquin County Enployees Ass'n. v. City of Stockton (1984)

161 Cal . App. 3d 813; 207 Cal.Rptr. 876 (enployer is required
under Meyer-M lias-Brown Act (Govt. Code sec. 3500, et seq.) to
mai ntain the status quo in terns of an expired |abor agreenent
by paying any increased insurance premuns required to provide
the previous |evel of insurance coverage to enployees). Wile
the District could have chosen to hire any nunber of aides as
it saw fit, it had the reciprocal duty, and ability, to ensure

that an action in that regard did not inpact negotiable terns
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of enploynent - in this case, working hours - and/or to give
the enpl oyee's Union the opportunity to negotiate in order to
of fset any adverse inpact.

Various options were available to the District. It could
have used the SIP noneys it allocated for "overhead" to hire at
| east an additional nine aides to offset the inpact of
enrol I ment growth. It could have used its general fund, as it .
did in 1986-87, to allocate aides in grades which the site
councils decided were not priorities. Alternatively, it could
- have negotiated with the Union for offsets - e.g., added
vacation or |eave credits, tine off, increased wages, etc. -
~to alleviate the inpact of an extended day on those teachers
who were faced with a reduction in aide services. It is not
necessary to outline herein all the possibilities available to
the District.

Yet, as McCarthy testified, "the.only District. decision"
that was made was "to live within the funding provided by the
State's SIP* Program In so doing, the District chose to allow
its teachers to bear the brunt of increased enrollnent and of
by- products of the actions, however well-neaning, of the site
councils and school principals. The District had it within its
power to maintain the teachers' hours at least at the 1984-85
| evel, yet failed to do so.

For these sane reasons, the Enployer's contention that it

should not be held responsible for the change because there was

27



no decrease in the total nunber of instructional aides, nust be
rejected. The central issue herein is not nerely a change in
t he nunber of aides, but the change in the nunber of working

hours resulting from managenent's actions (and failures to act)

in the face of increased enrollment and aide reall ocation.
For simlar considerations, the District's argunent that
there was no showing of a change in the "status quo" | acks
merit. In essence, the District's contention is that the
changes in the ratio of aides to teachers were part of a
"dynam c status quo" fluctuating with enrollnment growth
availability of funding, and shifting priorities of the site
councils. The "dynamc status quo" defense excuses all eged
uni l ateral changes only where the changes are automatic and
where the enployer has no discretion in the matter. NLRB v.

Ral ph_Printing & Lithographing Co. (8th Cr. 1970) 433 F.2d

1058 [75 LRRM 2267]; NLRB v. Southern Coach & Body Co. (5th.

Gir. 1964) 336 F.2d 214 [57 LRRM 2102]; NLRB v. Katz (1962) 369

U S. 736 [50 LRRM2177]; and Davis Unified School District, et

al . (1980) PERB Decision No. 116. Thus, autonatic wage
i ncreases that have been firmy set as to regularity and
anount, and by announced enpl oyer policy, have been held not to
violate the duty to bargain. 1d.

None of these prerequisites are present herein. As already
noted, the District had considerable discretion over the |eve

and distribution of aide services, over their funding, over
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whet her to accept recommended plans of the site councils, over
t he net hod of inplenentation of school inprovenent plans, and
over the length of the teachers' workday. To claimthat the
changes in teachers' hours in 1985-86 were caused by externa
forces beyond the District's discretion and control is to
ignore the weight of the evidence to the contrary.

The Respondent also failed to carry its burden of
establishing waiver. PERB has held that a waiver of an
exclusive representative's EERA rights to notice and an
opportunity to bargain nust be "intentionally relinquished in
clear and unm stakable terns"” in order to be upheld. Davis

Unified School District, et al., supra at p. 17.

The only evidence adduced by the Respondent is about a
"possi ble grievance,” ultimately settled in February 1986, that
did not revolve around the level or anount of aide services per
teacher, but on what kinds of services the aides could perform
- e.g., correction of student work, assistance in classroom
preparation, etc. Simlarly, the parties' 1985-86 collective
bar gai ni ng agreenent contains neither |anguage indicative of a
wai ver, nor a zipper clause. That instrunment was executed
sonetine after the teachers' workday was affected by the

changes in aide allocations.?!

9The contract contains provisions regarding the teachers'
reporting tinmes which have not varied significantly over
previous requirements. There is also |anguage reflecting an
‘increase in instructional mnutes (15 mns.)  due to Senate Bil
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Nei t her has the enpl oyer sufficiently supported with
convi ncing evidence its contention of a "waiver by inaction."
McCarthy's unspecific testinony that he is aware of
previously-filed grievances regarding the lack of aide services
for sone teachers and that prior redistributions of aide
servi ces have been "observed" by the Association wthout fiIing
a demand to bargain, cannot support a conclusion that the Union
clearly and unm stakably waived its rights. This vague and
unspecific (as to dates, individuals and circunstances)
testinony is especially inadequate given the Union's previous
Unfair Practice Charge over a nearly identical issue in 1983
(LA- CE-1827).

Finally, the District presented no evidence to support the
Untineliness pleading in its Answer. The only evidence
relating to that issue, elicited for unrelated reasons by. both
parties, was that the teachers first found out about the aide
service reductions at the beginning of the 1985-86 school year
(Septenber 1985) at a preschool neeting. There is no evidence
that the District ever gave formal notice to any official Union

representative. |Indeed, MCarthy testified that it is "not the

813 and a 1% salary raise in exchange for that increase.
Finally, there is contingency |anguage indicating a general
increase in the salaries of all teachers tied to the |evel of
District growth. None of these provisions were shown to have
been connected in any way with the changes in hours at issue
herein. No evidence of bargaining history in support of a

wai ver theory was presented by the Respondent.
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practice of the District to notice the union when

redi stribution of aide services is going to occur.” |t cannot

“~therefore be determ ned when the Uni on received actual or

constructive notice of the change in teachers' hours occasioned
by the redistribution of aide resour ces. 10
V. CONCLUSI ON
For all of the foregoing reasons, it is determ ned that,
through its actions in enforcing the plan regarding
real l ocation of instructional aide services during the 1985-86
school year, wthout giving notice and an opportunity to
bargain over its effects to the Union, the District violated
EERA sections 3543.5(c), (b), and (a).
V. REMEDY
The PERB is enpowered to issue a decision and order
directing an offending party to take such affirmative action as
will effectuate the policies of the EERA. CGovernnment Code
section 3541.5(c). Accordingly, the Respondent will be ordered
‘to cease and desist fromfailing or refusing to give notice and
an opportunity to negotiate to the Union over the inpact of its
deci sions on teachers' terns of enploynent. |In addition,
because the enployer's conduct |engthened the workday of wunit

menbers w thout conpensation, it is appropriate to order the

10gven if the Union were deened to have had constructive
notice as of the date of the preschool neeting (Septenber 3 or
4, 1985), the Charge was filed wthin six nonths of that event
(March 3, 1986).

31



District to make whol e each teacher whose workday was i ncreased
as a result of the reduced |evel of aide services in 1985-86
and the increased workload resulting therefrom  Such relief
shall include back pay together with interest thereon at 10
percent per annum

It is also appropriate that the District be required to
post a notice incorporating the terns of the order. The notice
shoul d be subscribed by an authorized agent of the Enpl oyer
indicating that it will conmply with the terns thereof. The
notice shall not be reduced in size, defaced, altered or
covered by any material. Posting such a notice will provide
enpl oyees with information that the enployer has acted in an
unl awful manner and is being required to cease and desist from
this activity. The notice effectuates the purposes of the Act
that enpl oyees be informed of the.resolution of the controversy
and wi |1 announce the Enployer's readiness to conply with the

ordered renedy. See Placerville Union_School District (1978)

PERB Deci si on No. 69. In Pandol and Sons v. Agricultural Labor

Rel ati ons Bd. (1979) 98 Cal.App.3d 580, 587, the California

District Court of Appeals approved a simlar posting

requirenent. See also NLRB v. Express Publishing Co. (1941)

312 U.S. 426 [8 LRRM415].
VI . PROPOSED ORDER

Upon the foregoing findings of fact and conclusions of |aw,

and the entire record in this case and pursuant to EERA section
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3541.5(c), it is hereby ORDERED that the District, its
governing board and its representatives/agents shall:

A CEASE AND DESI ST FROM

Unil ateral ly changing the hours of enploynent, including
the length of the teachers' workday, w thout first negotiating
Wwith the Elsinore Valley Education Association, CTA/ NEA

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO

EFFECTUATE THE POLI CI ES OF THE EDUCATI ONAL EMPLOYMENT
RELATI ONS ACT:

(1) Make whol e each teacher whose workday was increased as
a result of the reduced |level of instructional aide services in
academ c year 1985-86 and for the increased workl oad resulting
therefrom  Such relief shall include back pay together with
interest thereon at 10 percent per annum

(2) Sign and post copies of the attached Notice narked
"Appendi x" in conspi cuous places where notices to enployees are
customarily placed at its headquarters office and at each of
its school sites and all other work locations for thirty (30)
consecutive workdays. Copies of this Notice, after being duly
signed by the authorized agent of the District, shall be posted
within ten (10) workdays from service of the final decision in
this matter. Reasonable steps shall be taken to insure that
the notice is not reduced in size, altered, defaced or covered
by any other materials.

(3) Upon issuance of a final decision, make witten

notification of the actions taken to conply with this Oder to

33



the Los Angel es Regional Director of the Public Enpl oynment
Rel ati ons Board in accordance with his instructions.

Pursuant to California Adm nistrative Code, title 8,
part 111, section 32305, this Proposed Decision and Order shall
becone final unless a party files a statenent of exceptions
with the Board itself at the headquarters office in Sacranento
wi thin 20 days-of service of .this Decision. In accordance with
PERB Regul ations, the statenent of exceptions should identify
by page citation or exhibit nunber the portions of the record,
if any, relied upon for such exceptions. See California
Adm ni strative Code, title 8, part Ill, section 32300. A
docunment is considered "filed" when actually received before

the close of business (5:00 p.m) on the last day set for

filing, ". . .or when sent by telegraph or certified or
Express United States mail, postmarked not |ater than the |ast
day set for filing ..." See California Adm nistrative Code,
title 8 part 111, section 32135. Code of G vil Procedure

section 1013 shall apply. Any statenent of exceptions and
supporting brief must be served concurrently with its filing
upon each party to this proceeding. Proof of service shall
acconpany each copy served on a party or filed with the Board
itself. See California Adm nistrative Code, title 8, part |11,
sections 32300, 32305 and 32140.

Dat ed: January 28, 1987
MANUEL M MELGOZA
Adm ni strative Law Judge
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